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ABSTRACT

The First Edition of the Form of Contract for
Dredging and Reclamation Works (“FCDR”)
has recently been published by the
International Federation of Consulting
Engineers (“FIDIC”). This is a positive
development as there are an enormous
variety of contracts in use in the marine
related civil works sector, with some forms
dating back to the 1970s. This article
analyses the new form, from the viewpoint
of a practising infrastructure lawyer, by
reference to a marine contractor's top [ten]
concerns, with a view to evaluating the
overall contractor friendliness of the form. 
The author would like to acknowledge the
helpful industry insights so generously
supplied during the course of writing this
article by Mr Kenji Kaga, Administrative
Manager of Taisei Corporation (UAE); Mr
Gordon Rankine of Beckett Rankine
Partnership and Mr Ian W. Brown, Senior
Vice President, Asia Infrastructure Practice,
Greater China, of Marsh.

INTRODUCTION

After some considerable period of
incubation the First Edition of the Form of

Contract for Dredging and Reclamation
Works (“FCDR”) has been published by the
International Federation of Consulting
Engineers (“FIDIC”). This is clearly a positive
development. There is an enormous variety
of contracts in use in the marine related
civil works sector, with some forms dating
back to the 1970s. The publication by FIDIC
of a standard form presents a real
opportunity for greater coherence and
more sensible risk allocations in the
contractual framework supporting marine
related civil works. 

For a most helpful introduction to the form
one need go no further than the article
entitled, “A Contract for 'Just Digging a
Hole'” which appeared in Number 85 of
this journal in December 2001. This article
does not seek to repeat that account.
Instead, it analyses the form, from the
viewpoint of a practising infrastructure
lawyer, by reference to a marine
contractor's top ten concerns. This is with a
view to evaluating the overall contractor
friendliness of the form.

DISTURBANCE OF THE WORKS 

The risk of physical disturbance to the
works and site operations presents a first
order concern for contractors undertaking
dredging and reclamation work. This is
because offshore works are notoriously
vulnerable to the natural forces of wave
action, winds and tidal forces. Yet
contractors are still expected somehow to
evaluate and budget for the magnitude and
likely incidence of these risks on a project-
by-project basis. Employers might require
this even in circumstances where they have
access to better information about the
specific conditions of the Site where the
project has to be executed. 

Despite advances in modern project
management and in technology the
evaluation of this risk remains problematic,
and responsible contractors are left with
little alternative to applying a global
contingency to their prime cost figures.
Even so, this is an area accustomed to ugly
arguments concerning the financial impact
of unanticipated natural disturbances
(Figure 1).

The FCDR recognises this difficulty and
responds by providing for two relevant

Above, The FIDIC contract should cover dredging works
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kinds of Defined Risk, for which, in the
event of delay and/or additional costs, the
Contractor may recover relief.  These take
the form of “forces of nature” (Sub-Clause
6.9h) and “climatic conditions” (Sub-Clause
6.9m). The Guidance document explains
the difference between what might
otherwise seem to be partially overlapping
phenomena. On the one hand, the broader
term “forces of nature” is not intended to
include weather conditions, although in
ordinary English usage it would do. Rather,
the term is intended to address natural
catastrophes such as unseasonable
hurricanes, tidal waves, volcanoes suchlike
(Guidance, page f).  The concept of
“climatic conditions” is on the other hand
concerned with weather conditions. Taken
together, these forms of Defined Risk
indeed cover a broad area of the
disturbance risk. 

In the case of “forces of nature”, the
threshold test for qualifying as a Defined
Risk differs from that for “climatic
conditions”. A force of nature must:
(a) affect the Site and/or the Works; and 
(b) be either unforeseeable or something
against which an experienced contractor
could not reasonably have been expected
to take precautions. 
This definition calls for an exercise of
judgment as to what is objectively

foreseeable and, if the force of nature was
foreseeable, whether a reasonable,
experienced contractor would have taken
precautions against it. Such a definition
involves a different test to “physical
obstructions or physical conditions” and yet
it includes the simple foreseeability test
employed for “physical conditions” in the
Conditions of Contract for Construction for
Building and Engineering Works Designed
by the Employer (Sub-Clause 4.12).

As for “climatic conditions”, the
requirement is that the actual climatic
conditions encountered are more adverse
than those specified in the Appendix, in
what the Guidance refers to as the
“weather threshold”. The weather
threshold will need to be defined precisely
to avoid disputes. The Guidance
recommends such precision and gives the
example of a weather threshold for wave-
heights of up to a 20-year frequency.
The Guidance also states that it will be
necessary to specify in the Appendix the
conditions that are to be at the Employer's
risk. Under many legal systems (for
example, those in jurisdictions with an
English Law heritage) the risk of climatic
conditions will rest with the Contractor by
default, in the absence of risk-shifting
contractual provisions. In view of this, the
Guidance statement may somewhat
overstate the position. Clarity in this area is
never a bad thing.

UNANTICIPATED CONDITIONS

As everyone in the business knows, a
bidding contractor is less sure of, and less
able to manage, the risks of ground
conditions beneath seabed than in the case
of terrestrial ground conditions. As
Dolmans (2001, p 4.) notes, “[t]he very
nature of dredging activities, i.e. at various
depths underwater, creates difficulties in
obtaining accurate information regarding
sub-soil condition.”  With good reason, the
problem registers high on a dredging
contractor's lists of concerns.

Nevertheless, given their general terrestrial
bias, the standard forms in current usage in
marine related civil works projects do not

provide appropriate and economical
standard risk allocations in connection with
ground conditions. In this respect,
therefore, the specialised focus of the FCDR
offers advantages to both parties with its
more balanced, realistic approach to the
allocation of the risk of adverse subsurface
conditions.

The contractual scheme provides for this
sharing of this risk by various provisions.
First, subject to procedural compliance, the
Contractor will be entitled to an extension
to the Time for Completion if he is or will
be delayed in completing the Works by,
amongst other things, “physical
obstructions or physical conditions”
encountered on the Site during the
performance of the Works, which were not
reasonably foreseeable by an experienced
contractor (Sub-Clauses 6.1 and 7.3). 

Secondly, and in similar vein, the
Contractor will be entitled to the amount
of any Cost he incurs because of such
physical obstruction or physical conditions
subject to any specific provision in the
Contract (Sub-Clause 10.4).  An example of
just such a provision would be a priced
item in the bill of quantities for time-related
overheads. Adverse ground conditions that
do not fit within the elements of the
“physical obstructions or physical
conditions” extension of time provision will
not serve to derogate from the Contractor's
responsibility for timely completion of the
Works. In this sense, the risk is shared,
since clearly not all ground conditions, nor
the circumstances in which they are
encountered, will satisfy the tightly defined
contractual test. 

Thirdly, the Contractor's general indemnity
in Sub-Clause 13.2 does not extend to loss
or damage happening because of “physical
obstructions or physical conditions”
encountered on the Site during the
performance of the Works, which were not
reasonably foreseeable by an experienced
contractor and which were immediately
notified to the Engineer.

Fourthly, sub-Clause 2.3 envisages that 
the Employer has made available to the
Contractor for his information prior to

Figure 1.  Dredging in the Beaufort Sea, Canada
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tendering, all data in the Employer's
possession relevant to the execution of the
Works, including hydrological, sub-water
surface and sub-bottom conditions, and
environmental aspects. To the extent the
Employer makes good on this assumption,
and procures and furnishes basic factual
data concerning sub-bottom conditions,
the Contractor will therefore be relieved of
the information-gathering obligation. He
remains responsible however for
“interpreting that data and for inspecting
the Site and making his own enquiries so
far as is practicable (taking account of cost
and time) before submitting his tender”. 

On the other hand, the Employer may
(depending on relevant principles of the
Law of the Country) be held responsible for
the inadequacy or, more particularly, the
unrepresentative character of the basic
factual data made available by the
Employer prior to tendering. This seems to
open the way for claims, not unknown to
arbitrators and the courts, based on the
provision of inadequate basic factual
information by or on behalf of the
Employer. Arguments in defence of such a
claim, that the Contractor should have
spotted the problem with the data, are
bound to be met with the refrain that, in
the limited time afforded the tendering
contractor, “the extent of enquiries
required” to uncover such a problem was
simply unachievable. It will be interesting to

see whether employers will resist the urge
to replace Sub-Clause 2.3 with more
traditional, less well-balanced provisions.

Lastly, the Employer will be responsible for
the Specification and Drawings (Sub-Clause
5.2). and, specifically, insofar as time and
delay costs are concerned, the design of
any part of the Works by the Employer, the
Engineer or others for whom the Employer
is responsible (Sub-Clause 6.1g).  That this
design may be deficient due to problems in
site investigation does not detract from the
Employer's responsibility for those
problems.

SITE AND SECURITY

The nature of the Site in offshore marine
related civil works presents obvious
challenges to contractors, both in relation
to their operations and to their exposure to
legal risk. The Site is of course rather fluid
(figuratively and literally) and so site security
can pose serious challenges to the
Contractor's operations and legal risk
exposure. Unlike onshore works, the
Contractor cannot secure the site of marine
related civil works with hard barricades and
fences. Instead, all the Contractor can do is
deploy buoys and warning signs which are
often only detectable at close range and do
not physically prevent strangers from
entering the area. Damage caused by
incursions into a marine site can directly
impact the permanent work. For instance, a
boat can do substantial damage to sheet
piles leading to highly destructive water
incursion. At the same time, contractor's all
risks policies do not ordinarily extend to the
economic consequences of these risks, in
terms of cost and delay.

In view of these risks, contractual provisions
are called for that cater for the issues of
demarcation, shipping incursions and, of
course, general site security. In this respect,
the definition of “Force Majeure” employed
in the FCDR seems broad enough to cover
accidental site incursions leading to
damage and is a welcome provision.

As is normal with FIDIC contracts, the
Employer is explicitly required to provide

the Site and a right of access thereto (Sub-
Clause 2.1).  It is envisaged that this may
occur in phases, and there is provision for
the relevant trigger dates to be set out in
the Appendix (Sub-Clause 2.1). The default
setting is the Commencement Date and
Sub-Clause 1.1.10 defines this as the date
28 days after the date this Agreement
comes into effect or “any other date
agreed between the parties”, which serves
to highlight the lasting wisdom of ensuring
clarity as to the purpose of any agreed
dates and of getting those dates recorded
in writing (Figure 2).

What is “the Site” is defined with suitable
flexibility, although interestingly it seems
not to accommodate storage areas. Sub-
Clause 1.1.20 defines “Site” by reference
not only to what places the Contract
specifies as forming part of the Site, but
also any places provided by the Employer
where the Works are to be executed. In
other words, the footprint of the Site can
be enlarged, subject to one important
qualification: if, during the course of the
project, the Employer provides the
Contractor with an additional area, say for
the storage of steel sheets, but not for any
work or design operations, then that
additional area will not become part of the
“Site”. This is because Sub-Clause 1.1.23
defines “Works” in the restricted sense of
all work and design (whether permanent or
temporary), rather than all things to be
done pursuant to the Contractor's
obligations under the Contract. Particular
Conditions and associated parts of the
Specification and Drawings will need to
deal with appropriate countermeasures as
the storage security requirements dictate.

CERTIFYING PROGRESS AND
COMPLETION

In the context of marine related civil works
the measurement of completed works is
not easy; being neither the subject of any
standard method of measurement, nor
susceptible to ready agreement. The
difficulty and time involved in carrying out a
visual or physical inspection of underwater
permanent works makes measuring
quantities and certifying progress that
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particularly difficult to carry out. Whilst the
volumetric measurement method has its
uses, great care is required in the case of
tight tolerances and side slopes and,
understandably, contractors might favour
the other more expedient approach of
measuring material in the hopper or in a
reclamation area.

The FCDR offers a flexible approach to price
evaluation, by providing for five alternative
modes of valuation, namely, lump sum
price, lump sum price with schedule of
rates, lump sum price with bill of
quantities, re-measurement with bill of
quantities and cost plus Sub-Clause 11.1).
Notably, all five modes of valuation require
some form of assessment of the state of
the works on a monthly basis. This means
that there is still something to be gained in
pre-agreeing a suitable method of
evaluating the progressive state of the
Works, preferably in the form of
corresponding Particular Conditions.

TIME

The FCDR clearly apportions the risk of
delay arising during the course of the
Work. This is to be commended given the

fundamental importance of timeliness in
the completion of groundwork. There are
numerous dates arising in the General
Conditions, two of which are particularly
critical, namely, the Commencement Date
and the Time for Completion.

As set out above, the Commencement Date
is defined to mean the date 28 days after
the date the Agreement comes into effect
(being when the Contractor receives one
original of the Agreement signed by the
Employer), or any other date agreed
between the Parties. The Commencement
Date represents the starting point for
several matters. The Employer must provide
the Site and the right of access thereto on
the Commencement Date. It is also the
starting point for the Contractor's full
responsibility for the care of the Works and
the required insurances. Last but not least,
it is the date on which the Contractor must
commence the Works (Sub-Clauses 1.1.8,
2.1, 7.1, 13.1 and 14.1). 

In view of the evident importance of the
Commencement Date, the Guidance
helpfully recommends that the Employer
should ensure an adequate official record
of the date when the Contractor received
the Agreement signed by the Employer.

The Time for Completion is defined to
mean the corresponding time stated in the
Appendix, within which the Contractor
shall complete either the Works, namely, 
all the work and design (if any) to be
performed by the Contractor (Sub-Clause
1.1.23) or, if stated, the corresponding
Section (Sub-Clauses 1.1.10 and 7.1). 
Thus, as the Guidance points out, the
Employer may decide, when preparing the
tender documents, to have one Time for
Completion for the Works as a whole, or,
alternatively, to have Sections of the Works
for which separate earlier Times for
Completion can be stated as well as for the
whole of the Works.

Sub-Clause 7.3 provides that if the
Contractor fails to complete the Works or
any Section within the Time for
Completion, the Contractor's only liability
to the Employer for such failure shall be to
pay the amount stated in the Appendix for
each day or part of a day for which the
Contractor fails to complete the Works or
Section. The Appendix, in turn, makes
provisions for the Employer to insert a
figure. In relation to the Works as a whole,
the figure applies to each day of delay or
part of a day up to a maximum of 10% of
a sum stated in the Agreement (on the
basis that the pricing structure may not
involve a lump sum contract price).

In relation to each of numerous Sections,
the Appendix provides for a corresponding
amount payable to be entered; however
these figures do not come with a
corresponding liability cap for each Stage.
Ongoing delay in completing a Section will
of course very soon translate into delay in
completion the Works to which the 10%
liability cap applies, and yet it is unclear
whether at the point that liability arises for
delay to completion of the Works the
accrued liability for delay to completion of
a Stage (or Stages) is intended to be
extinguished.

The Time for Completion may of course be
extended in the event the Contractor is or
will be delayed in completing the Works by
any of the Defined Risks. The reference to
delay in completing the Works suggests
that the Defined Risk must have affected

Figure 2. Dredging and shipping traffic need to take account of each other, for instance, at this cruise harbour where

tourism continues simultaneously with harbour maintenance.
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the whole of the work and design (if any)
to be performed by the Contractor, rather
than just a part thereof. In other words, the
delay must be on the critical path of the
project (Figure 3).

INSURANCE

The scope of the Contractor's obligation to
effect insurances is defined by Appendix
and the terms of those insurances must be
approved by the Employer (Sub-
Clause14.1).  The Contractor will want
some latitude to negotiate those terms,
since the requirements of insurers in the
area of dredging, re-dredging and
reclamation are by no means
straightforward. For instance, these works
will typically be subject to an exemption
from insurers' liability for damage caused
solely by erosion or scour, and for the cost
of dredging and re-dredging, overtopping
cofferdams and loss of fill directly resulting
from normal tidal action and normal action
of the sea. 

INSTRUCTIONS

The powers of the Engineer and the
incidence of accountability for any mis-
exercise of those powers is a time
honoured concern of the supply side of the
industry.  Under the FCDR, the Employer
appoints an Engineer who carries out the
duties assigned to him in the Contract,
subject to any express restrictions on his
authority. At minimum, that duty involves a
power to instruct in connection with the
following six matters: 
– any ambiguity or discrepancy in the

documents forming the Contract 
(Sub-Clause 1.3); 

– submission of revised programmes 
(Sub-Clause 7.2)

– uncovering and/or testing of any work
(Sub-Clause 9.3)

– instructing Variations (Sub-Clause 10.1)
– valuing Variations at day work rates

(Sub-Clause10.2e)
– Contractor's Equipment to be used 

until completion of the Work following 
a termination of the contract 
(Sub-Clause 12.3)

Sub-Clause 1.5 brings these instructions
within the term “communication” and in
so doing requires that they not be
unreasonably withheld or delayed. The
same may be said of notices, consents,
determinations and certificates. In many
jurisdictions, this requirement is implicit in
the vicarious contractual obligations of the
Employer, as part of an overriding duty of
good faith in the performance of a
contract; however, in those many
jurisdictions with an English Law heritage
that does not support a general implication
of good faith, Sub-Clause 1.5 offers the
Contractor a welcome degree of comfort.

There is provision in Sub-Clause 3.1 for the
Employers to set out in the Appendix any
limits they wish to impose on the
Engineer's authority to issue instructions.
This is not however limited to Variations as
the Notes for Guidance seem to suggest.
The Engineer is well advised to minimise
the breadth of any requirements for
approval from the Employer prior to
carrying out any assigned duties. It is
envisaged that any such requirements will
be stated in the Appendix. The onus is on
the Engineer to obtain any such approvals
and the Contractor “is entitled to assume”
that they have been obtained. In common
law jurisdictions, this entitlement to assume
is bound to fix the Employer with the
consequences of the Engineer's purported
act notwithstanding any want of approval. 

The Contractor should be aware that a
failure to comply with a valid instruction of
the Engineer would trigger the Employer's
right to give a notice of default as the first
step toward a determination of the
Contract under Sub-Clause 12.1.
Nevertheless, one might question what
scope there is for a Contractor to challenge
a subsequent termination of the Contract
on the basis that the only failure that the
Employer could reasonably have relied upon
was trifling. This is indeed a drastic step to
take and a most vulnerable condition in
which the Contractor may find himself.
That said, in theory at least, the gravity of
the circumstances is somewhat tempered
by the opportunity that then ensues for the
Contractor to regularize the position by
taking practicable steps to comply with the

instruction within 14 days of receipt of the
notice of default.

DEFECTS

Dolmans (2001) has highlighted the
exceptionally high cost of remobilisation of
high-value dredging equipment, combined
with the effects of natural processes on
completed Works, leading to unforeseeable
defects (or the aggravation thereof). In view
of this, the FCDR takes a different approach
to that of the terrestrial forms by
exempting dredging works from the defect
rectification regime. That is to say, the
Contractor's obligation to remedy at no
cost to the Employer any defects due to the
Contractor's design, Materials, Plant or
workmanship not being in accordance with
the Contract (Sub-Clause 9.1), does not
apply to dredging works defined in the
Appendix notified after the date on which
the Works or Section were completed as
stated in the Taking-Over Certificate.

In many jurisdictions, the Contractor would
of course remain liable to compensate the
Employer in relation to any such defects
with regard to such dredging works.
Although this can hardly have been what
was intended, this special treatment of
dredging works just might limit the
operation of the doctrine of mitigation,
whereby the Employer's damages are
reduced by any loss and damage that
might have been avoided by reasonable
mitigation measures. This is arguable since,
typically, in the event of defective works,
the Employer's reasonable mitigation
measures would involve giving the
Contractor an opportunity to come back
and reinstate the defective works.

DESIGN

Sub-Clause 5.1 facilitates the design by the
Contractor of the permanent works as may
be specified. The extent of permanent
design by the Contractor must be stated in
the Appendix and Sub-Clause 5.1 provides
design review, leaving the design review
procedure to be set out in other contract
documents. 
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The issue of responsibility for gap-filling
design by the Contractor is not addressed,
however this does not seem to matter since
the Contractor is responsible for all design
(in the broadest sense) other than the
Specification and Drawings (Sub-Clause
5.2) and, insofar as time and delay costs
are concerned, the design of any part of
the Works by the Employer, the Engineer or
other for whom the Employer is responsible
(Sub-Clause 6.1g).

The Contractor does however take the risk
that the Engineer's instructions to resolve
an ambiguity or discrepancy in the
documents with which the Contractor must
comply (Sub-Clause 3.2) result in
unbudgeted for expense. This implicit risk
allocation is not unusual. It raises a risk that
contractors would do well to manage by
checking for such problems in the
Employer's documents at the outset when
reviewing for other purposes.

PERMITS, LICENCES AND APPROVALS
(Sub-Clause 2.2)

Under the FCDR, the Contractor carries the
onus of obtaining – and this appears to
include paying for (Sub-Clause 1.6) – all

permits, licences and approvals required for
the Works, to which the Employer must
give reasonable assistance. However, as
Dolmans notes, sometimes the Employer is
best placed to fulfil an essential condition
for the execution of the project. The FCDR
recognises a key instance of this by carving-
out from the Contractor planning
responsibility, any permits, licences or
approvals in respect of any planning,
zoning or other similar permission required
for the Works to proceed, as stated in the
Appendix. These things the Employer must
obtain and a failure to do so will at some
point (presumably when it begins to delay
the Contractor in completing the Works)
constitute a “failure” within the meaning
of a Defined Risk (Sub-Clause 6.1k).
Provided this failure delays the Contractor
in completing the Works, then this will
entitle the Contractor to an extension of
time under Sub-Clause 7.3.

Contractors should however recognise that
this provision for a sharing of the obligation
to obtain permits and so forth does not
necessarily exclude the possibility of a
withholding of permits, licences and so on.
This may occur despite reasonable attempts
by the responsible party to obtain the same.
This withholding, whatever the justification

for it, may qualify as a Force Majeure and in
time and with due notification trigger the
compensated termination procedure under
Sub-Clause 13.4.

CONCLUSION

It is perhaps testimony to the special features
of marine related civil works that FIDIC have
seen fit to publish a work-type specific
standard form. This long awaited
development is most welcome, not least
because it will formalise its existing usage in
the industry. In the honourable tradition of
FIDIC civil engineering standard form
contracts, the FCDR addresses the major risks
and issues of marine related civil works in a
manner that is relatively fair and balanced
and hence conducive to economic tender
prices. If people get to know the FCDR and
become comfortable using it, then this will
result in greater consistency across industry to
the benefit of all participants. 
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